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IN THE COURT OF THE JUDICIAL MAGISTRATE FIRST CLASS 

SONITPUR: TEZPUR 

 

G. R. Case No. 2168 of 2010 

Under section 448/323/380/382 of I.P.C 

(Arising out of Tezpur PS Case No. 1029 of 2010) 

 

    State of Assam 
     –Vs–  

Sri Bablu Tanti 

S/O: Sri Teneram Tanti 

R/O: Kunderbari Pakhiajan 

P/S: Tezpur 

Dist: Sonitpur, Assam 

 

    ...Accused Person 
 

Present:  

Smt. Neha Saikia,  

Judicial Magistrate First Class, Tezpur 

 

Evidence recorded on: 18.06.2012, 16.01.2013, 29.11.2014 & 26.04.2017 

Charge Framed on: 20.12.2010 

Argument heard on: 20.12.2017  

Judgment delivered on: 04.01.2018 

 
For the State: Sri N.K. Mishra, Addl. Public Prosecutor 

For the accused: Sri P. Ch. Sharma, Ld. Advocate 

 
JUDGMENT 

1. BRIEF FACTS OF THE CASE: The case of the prosecution in a nutshell is 

that the informant Smt. Basmoti Tanti resident of village Kunderbari under Tezpur 

PS lodged an ejahar before the I/C, Bebejia OP stating, inter-alia that on 01.11.2010 

at about 9 PM at night Tenaram Tanti‟s elder son Bablu Tanti who is a co-villager of 



 

2 | P a g e  
 

the informant committed house trespass and voluntarily caused grievous hurt and 

also stolen away 25 Kgs of rice and cash amount. Hence, she lodged the ejahar.  

 

2. On receiving the ejahar, I/C Bebejia OP made an entry in the GD vide GDE 

No. 79 dated 05.11.2010at 10 AM and forwarded the same to the O/C, Tezpur PS for 

registering a case under proper section of law and endorsed ASI Bhaba Kt. Nath to 

take up the preliminary investigation. On receiving the FIR, O/C Tezpur PS 

registered the same as Tezpur PS Case No. 1029/10 under section 448/325/379 of 

IPC and endorsed SI Someswar Dadhara to complete the investigation. 

 

3. The case was being investigated into and after completion of investigation 

Police submitted charge sheet against the accused person namely, Sri Bablu Tanti 

u/s 447/323/380/382 of IPC and when the case came for trial, summons was issued 

against the accused person. 

 

4. On appearance of the aforesaid accused person, copy of the relevant 

documents were furnished to him and after hearing both the parties the formal 

charge was framed u/s 448/380/323/382of IPC and it was read over and explained 

to the accused person to which he pleaded not guilty and claimed to be tried. 

Thereafter, summons was issued to the PWs. 

 

5. POINTS FOR DETERMINATION: Upon the case set up by the prosecution, 

I have framed the following points for determination in this case in order to arrive at 

a definite finding as regards the matter in dispute:  

 

(i.) Whether the accused person on 01.11.2010 at around 9PM had 

committed house trespass by entering into the building of the 

informant Basmati Tanti, which is used as a human dwelling and 

was in possession of Basmati Tanti with intent to commit an 

offence and thereby committed offence punishable under section 

448 of IPC, as alleged?  

 

(ii.) Whether the accused person on the same date, time and place 

had committed theft of 25kgs of rice and cash money from the 
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possession of the informant Basmati Tanti made preparations to 

cause death or hurt or restraint while committing theft and 

thereby committed offence under section 382of IPC, as alleged?  

 

(iii.) Whether the accused person on the same date, time and place 

had committed theft in a building used for human dwelling and 

thereby committed offence under section 380 of IPC, as alleged? 

 

(iv.) Whether the accused person on the same date, time and place 

had voluntarily caused hurt to the informant Baswati Tanti and 

thereby committed offence under section 323 of IPC, as alleged? 

 
6. Thereafter, summons was issued to the witnesses. The prosecution side in 

order to prove its case against the accused person adduced evidence of as many as 

six witnesses including the informant Smt. Basmati Tanti and also examined the 

Investigating Officer and Medical Officer in support of the prosecution case and after 

hearing both the parties, the prosecution evidence was closed and further 

proceeding was also closed. On closer of PWs‟ evidence statement of the accused 

person was recorded u/s 313 CrPC. The plea of defence is of total denial. The 

defence chose not to adduce any evidence in support of their case.  

 
ARGUMENTS 

7. I have heard both the parties. I have heard the learned counsel for the 

accused persons who submitted that there is no material against the accused 

persons; as such the accused persons needs to be acquitted. On the other hand Ld. 

Asst. Public Prosecution has well proved the case beyond all shadow of doubt, as 

such, accused persons are required to be convicted under the charged sections of 

law.  

EVIDENCE OF PROSECUTION WITNESSES 
 

8. PW 1, Smt. Basmati Tanti who is the informant of this case had stated in 

her evidence-in-chief that about 1 ½ years ago at about 10 PM at night Babul Tanti 

committed trespass and assaulted the children along with the informant as a result 

of which the informant sustained grievous hurt on her leg and it got fractured. At 
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that time she lodged an ejahar and thereby police referred her to civil hospital for 

her medical treatment. She stated that the ejahar was registered next day and she 

put her thumb impression in the ejahar. 

 
9. In her cross examination, she stated that the house of the accused Babul 

Tanti is near to the house of the informant. She denied the suggestion that she 

lodged the case after one week of the alleged incident. She further denied the 

suggestion that the accused did not dived her son and daughter in the nearby bond 

and she had stated the same to the police. She also denied the fact that she did not 

state before the police about the accused committed house trespass. She admitted 

that the ejahar that she lodged was written by police and ejahar was read over to 

her and only then she put her thumb impression. She stated that police did not send 

her children to the hospital for medical treatment. She denied the fact that the Babul 

Tanti did not assault her and she did not sustain any injury on her leg. She also 

denied the fact that she did not have good relation with the accused and as such 

she has lodged this false case. She stated that her son was 50 years of age and she 

has also a child.   

 
10. PW 2, Sri Ramesh Tanti stated in his evidence-in-chief that the incident 

took place at about 1 ½ years ago at about 9:30-10 PM at night when the accused 

Babul Tanti in a drunken state committed house trespass and assaulted his mother, 

his younger sister and him as well. He further stated that he also dived him in 

nearby pond but he did not dive his mother/informant Smt. Basmati Tanti. He also 

stated that he sustained injuries over his body. Moreover, he stated that accused 

Babul Tanti had stolen 15 Kgs of rice from their house. Later, his mother lodged this 

instant case and they did their medical treatment in Tezpur Hospital.  

 
11. In his cross examination, PW 2 stated that accused had beaten him on his 

abdomen and also on his right leg with a belt. He stated that the accused assaulted 

them and dove them on the nearby pond. He further stated that after taking them 

out from the pond the accused again assaulted them. Thereafter, they made hue 

and cry as a result around 10/15 people gathered at the place of occurrence, the 

persons includes Moniram Konwar, Lakhi Konwar, Renu Kalita etc who resides to 

their house.  He admitted the fact that he did not state before the police about 
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getting injuries in his abdomen and leg. He also admitted the fact that he did not 

state before the police about the stealing of rice from their house. He denied the 

suggestion that he deposed falsely in the court.  

 
12. PW 3, Smt. Lakhi Konwar stated in her evidence-in-chief that the incident 

took place about 1 ½ years ago at about 10-10:30 PM at night. She stated that she 

heard hue and cry and went out and saw the accused Babul Tanti was assaulting 

Ramesh Tanti and Phuleswari Tanti by diving them in the nearby pond and also saw 

the informant Smt. Baswati Tanti lying inside the house.  

 
13. In her cross examination, PW 3 stated that the house of the informant is 

about 15 meter away from her house. After hearing hue and cry while sleeping at 

her house she came out and saw about 10-12 people gathered at the place of 

occurrence. She admitted that she identified about 7/8 persons in that place which 

includes Jintu. She denied the suggestion that she did not state before the police 

that the accused Babul Tanti assaulted Ramesh Tanti and Phuleswari Tanti after 

diving them into the nearby pond and that she had seen the incident herself. She 

admitted the fact that she did not enter into the house of the informant and also 

admitted that she did not accompany the victim and the informant to the hospital.  

 
14. PW 4, Sri Bhaba Kt. Nath who is the investigation officer of this case 

appeared before this court after receiving summons had stated that on 05.11.2010 

he was posted at Bebejia OP and on that day one FIR was endorsed to him for 

investigation. Thereafter, he visited the place of occurrence, which was courtyard of 

Basmati Tanti, recorded the statement of the witnesses, prepared sketch map and 

also sent the victim to the hospital for treatment. He stated that he handed over the 

case diary to the In-charge on 27.11.2010. He further stated that charge sheet was 

submitted by SI Someswar Dadhara. Ext 1 is the charge sheet and Ext 1 (1) is the 

signature of SI Someswar Dadhara.   

 
15. In his cross examination, the I/O stated that the date of occurrence was on 

01.11.2010 at 9 PM and FIR was received on 05.11.2010. He stated that he visited 

the place of occurrence and the investigation started on the basis of FIR. He stated 

that he collected the injury report which shows date of examination by doctor as 
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01.11.2010. He stated that he visited the place of occurrence on 05.11.2010 and 

recorded the statement of Minu Das at OP and of Ramesh Tanti and Lakhi at the 

place of occurrence. He admitted that the informant Smt. Basmoti Tanti had not 

stated before him that the accused entered in her home and assaulted. He further 

admitted that the informant only stated that she was called outside and assaulted. 

He stated that her children were not injured. He stated that witness did not state 

about any “bichar”. He stated that Ramesh Tanti did not state before him that he 

was injured. Lakhi Konwar did not state before him that accused assaulted Ramesh 

and Phuleswai. He denied the suggestion that the investigation was not done 

properly and no case is made out.  

 
16. PW 5, Smt. Minu Das had stated in her evidence-in-chief that the incident 

took place around 3 years ago in the evening. She stated that when the accused 

heavily drunk came into their house and assaulted her grandmother Smt. Basmoti 

Tanti and also threw away the rice. She stated that her grandmother sustained 

injury and later was taken to hospital for medical treatment. 

 
17. In her cross examination, she stated that the distance between her house 

and the house of the informant, who is her mother-in-law‟s mother is about 6/7 Km 

away. She denied the suggestion that she had stated before the police that her 

“Khahoma” instead of Khahormaak. She admitted that she had not seen the incident 

herself. She stated that she got the information later from her mother-in-law. She 

denied the suggestion that she was deposing falsely about the accused person 

committed house trespass. However, she stated that both mother-in-law and the 

accused had amicably settled the matter.  

 
18. PW 6, Dr. Shisher Baidya is the Medical Officer of this case had stated in 

his evidence-in-chief that on 01.11.2010 he was working as M&HO-1 at Dipota New 

PHC and he had examined one Smt. Basmoti Tanti and on examination he found one 

lacerated injury measuring 5cm x .5 cm on upper lip partially healed condition. 

Further he stated the injured had complained of blunt injury on the left side of the 

chest which was tender on touch and as per his opinion the injury was simple in 

nature inflicted by blunt means. Moreover, he had given a note that she was that 

she was advised to make a chest X-Ray and the report may vary depending on the 
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X-Ray report, but she never turned up with the X-ray report. He identified the injury 

report as Ext 2 wherein he put his signature as Ext 2 (1).  

 
19. In his cross examination, he stated that there was no any GD entry number 

or no police case number mentioned in his report. He stated that the report was 

given in the overleaf of the police requisition. He further stated that in his report it 

was not mentioned by whom the injured was identified. He stated that he does not 

know the injured persons personally. The age of injury was also not mentioned. It is 

likely that the injury might had been caused by falling on some hard surface.  

 

APPRECIATION OF THE EVIDENCE 

20. Now let me discuss the materials on record and try to arrive at a definite 

finding as regards the points for determination. For the sake of convenience all the 

points for determination are discussed separately: 

 
Discussion on point no. (i) 

Whether the accused person on 01.11.2010 at around 9 PM had 

committed house trespass by entering into the building of the informant 

Basmati Tanti, which is used as a human dwelling and was in possession 

of Basmati Tanti with intent to commit an offence and thereby committed 

offence punishable under section 448 of IPC, as alleged? 

 
21. To constitute the offence of sec 448 IPC, house-trespass, as defined under 

Section 442 IPC, a person should enter into or upon any „property‟ used as a human 

dwelling or any place used for worshipping or as a place for the custody of property 

with an intent to commit an offence or to intimate or to insult or to annoy him. 

 
22. From the evidence on record by examining the ejahar lodged and the 

statement made in her examination-in-chief by the Informant Basmati Tanti as PW 

1, it is revealed that there is no corroboration in both the statement and she did not 

mention vital elements in her examination-in-chief. She stated that the accused 

Bablu Tanti entered into her house and assaulted her as well as her son. However 

the I/O of the case in his cross-examination testified that the PW 1 stated before 

him that the informant Smt. Basmati Tanti had not stated before him that the 
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accused entered in her home and assaulted her and her children, she only stated 

that she was called outside and assaulted. Moreover the other witnesses also stated 

about getting them dived forcefully by the accused into the nearby pond and being 

assaulted there itself. PW 3 stated that when she heard hue and cry, she came out 

and saw the accused assaulting the victims outside the house near the pond. So the 

ingredients of sec 448 IPC does not get attracted that proves that the accused 

entered into the house of the informant to cause them hurt or to annoy them in any 

means. 

 

23. DECISION: The point stands Negative against the accused person.  

Discussion on point no. (ii) & (iii) together 

Whether the accused person on the same date, time and place had 

committed theft of 25kgs of rice and cash money from the possession of 

the informant Basmati Tanti made preparations to cause death or hurt or 

restraint while committing theft and thereby committed offence under 

section 382 of IPC, as alleged?  

AND 

Whether the accused person on the same date, time and place had 

committed theft in a building used for human dwelling and thereby 

committed offence under section 380 of IPC, as alleged? 

24. Regarding point no. (ii) and (iii), whether the accused Bablu Tanti committed 

any theft in the house of the informant or made any preparation to cause death or 

hurt or restraint while committing theft, the evidence of the PWs are need to be 

carefully pondered. The informant stated in the ejahar that the accused committed 

theft of 25 kgs of rice from her house but she did not depose anything regarding 

such matter in her examination-in-chief. Moreover, PW 2 stated that it was only 15 

kgs of rice that was stolen. Other PWs did not mention about any kind of theft that 

had been committed by the accused. Also the PW 5, Minu Das in fact stated that the 

accused threw the rice instead of stating about any commission of theft. Even I/O of 

the case was not questioned about any kind of theft that had been committed in the 

house of the informant neither he himself had stated it in his deposition. Again, none 
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of the PWs, including the PW 1 stated any kind of preparation such as bringing any 

weapon by the accused to cause death or hurt or to restraint them if somebody 

restraint him while committing theft. Neither any of the PWs stated that the accused 

tried to cause harm while he was committing theft. So both the provision as alleged 

is not proved against the accused. 

 

25. DECISION: The point stands Negative against the accused person.  

 
Discussion on point no. (iv) 

Whether the accused person on the same date, time and place had 

voluntarily caused hurt to the informant Baswati Tanti and thereby 

committed offence under section 323 of IPC, as alleged? 

 

26. Considering the evidence of the PWs who stated that the accused person 

Bablu Tanti caused hurt to the informant and her son and daughter, the medical 

evidence along with the report needs to be referred here. The MO stated that he 

had examined one Smt. Basmoti Tanti and on examination he found one lacerated 

injury measuring 5cm x .5 cm on upper lip partially healed condition. Further he 

stated the injured had complained of blunt injury on the left side of the chest which 

was tender on touch and as per his opinion the injury was simple in nature inflicted 

by blunt means. Moreover, he had given a note that she was that she was advised 

to make a chest X-Ray and the report may vary depending on the X-Ray report, but 

she never turned up with the X-ray report. As per the version of the MO, the injury 

on the lip was partially healed and thereby creating a doubt in my mind that if the 

injury was caused on that day itself, how the wound was found to be partially in a 

healed condition and moreover, PW 2, the son of the informant also stated that he 

was assaulted too, but he did not submit any medical report nor was examined by 

the MO. PW 1 also stated in her ejahar that the accused assaulted her as well as her 

children as a result of which she sustained grievous hurt on her leg and it got 

fractured. Now, nothing of such sort regarding the grievous nature of injuries and 

fractured leg was found upon examination and the medical report also does not 

reveal the same. Informant Basmati Tanti admitted that her son, PW 2 is of 50 years 

of age. In this regard, a doubt again arose in my mind regarding diving the victims 
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in the nearby pond by the accused is nearby impossible when he was said to have 

been in a drunken state. Bablu Tanti who was only 19-20 years of age at the time of 

commission of the crime which is found after examining the case records seems to 

be nearly impossible to dive a man of 50 years that too if he was in a drunken state 

which cast a doubt in the veracity of the truth of the PWs. 

 

27. DECISION: The point stands Negative against the accused person. 

 

28. Hence I am of the opinion that the prosecution have failed to prove the 

alleged offences u/s 448/380/382/323 against the accused person Sri Bablu Tanti 

beyond all reasonable doubt. 

 
ORDER 

29. Considering the discussions made above, it can be safely presumed that the 

prosecution has failed to bring home the guilt of the accused person, namely, Sri 

Bablu Tanti u/s 448/380/382/323 of IPC beyond all reasonable doubt. Hence, benefit 

of doubt goes to the accused person and he is Acquitted of the said charges and 

set at liberty forthwith. 

 

30. The bail bond shall remain in force for the next six months as per provision 

of sec-437-A Cr.P.C. 

 

31. Judgment is prepared in separate sheets, delivered in open court in presence 

of both the parties.  

Given under my Hand and Seal of this Court on this the 4th day of 

January, 2018 

 

(Smt. Neha Saikia) 

Judicial Magistrate First Class,  

Sonitpur: Tezpur 
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A-N-N-E-X-U-R-E 

 

1. Witnesses for Prosecution  

PW 1 : Smt. Basmoti Tanti 

PW 2 : Sri Ramesh Tanti 

PW 3 :  Sri Lakhi Konwar 

PW 4 : ASI Bhaba Kt. Nath 

PW 5 : Smt. Minu Das 

PW 6 : Dr. Shisher Baidya 

 

2. Witnesses for Defence : NIL  

3. Court Witnesses :  NIL 

 

4. Prosecution Exhibits:  

Ext 1  : Charge Sheet  

Ext 2  : Injury Report  

  

5. Defence Exhibits : NIL 

6. Material Exhibits: NIL  

 

 

 

 

 

Judicial Magistrate First Class  
Sonitpur, Tezpur 

 


